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I n  the Matter cif 

FEP 9 2000 

RECEIVED 
FEDERAL ELEcTIuH 

BEFORE THE FEDERAL ELECTllON COMMISSPON SEC;,r71 COKMISSIOW ~~~~~ 

Laredo National Bank 
Gary G. Jacobs 

GENERAL COUNSEL’S REPORT #2 

1. ACTIONS R E C O M M E N D  

Enter into coltciliation with Gary G. Jacobs and Laredo National Bank, take no further 

action \vith respect to MIS. Gary Jacobs, and approve the attached conciliation agreement. 

11. BACKGROUND 

I This ::latter \vas generated by a referral from the Office of the Comptroller of the 

Currency. On March 16, 1999, the Federal Election Cormiission (“the Commission”) found 

reason to bclirvc that Gary G. Jacobs knowingly and willfiilly violated, and that I a e d o  National 

Bank (“the Bank”) (collectively, “Respondents”) violate,d, 2 U.S.C. $$ 441 b(a) and 441 f i n  

conncction with a contribution Mr. Jacobs made to the Republican National Committee (“RNC”) 

which was reimbursed by the Bank. Mr. Jacobs is the president of the Bank. On that same date, 

the Commission also found reason to believe that Mrs. Gary G. Jacobs violated 2 U.S.C. 4 441 f. 

The Comniission also authorized Subpoenas for Production of Documents and Orders to Subniii 

Written Ansvms to Gary G. Jacobs, the Bank and the RNC.’ 

Both i:he RNC and counsel for- the Respondents respomied to the Commission’s 

subpoenas and orders, and counsel for the Respondents requested pre-probable cause 

conciliation. Attachments 1 and 2. Following review of the discovery responses, this Office 

spoke with counsel for Respondents who agreed to clarify certain interrogatory responses and 

I The Ci~mmissiori dctemiined to make the Republican Narional Committee (“RNC“) a inn-respondent 
witiicss. 
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questions raised by thc documents produced. Counsel scrit a supplemental response, including 

additional affidavits, responding to the request for additional infomiation. Attachment 3. As 

discussed beiow, based on tlie infonnation submitted during tlie investigation, this Office 

rcconiniends that the Commission enter in pre-probable CDLISC conciliation with the Respondents. 

I I I .  DISCOVERY RESPONSES 

According to tlie RNC and Respondents, Mr. Jacobs’ $15,000 contribution to the RNC 

\vas the result of at least two solicitations from RNC fiinclraisers. The first was a phone call to 

Mr. Jacobs i n  [.he winter of 1994 from RNC fiindraiser Georgette Mosbacher requesting that 

Jacobs contribuie $1 50,000 for the February 1995 Official Republican Inaugural Gala (“thc 

Gala”), an amount which would earn liini a title of Deputy Chairman of the event. According to 

an affidavit submitted by Mr. Jacobs, he told Mosbacher that he had already made sufficient 

political contributions for tlie year and did not wish to make additional ones. According to 

Jacobs : 

Ms. Mosbaclier indicated that a corporate gift could bc made by the Bank. I 
related that I believed that banks were treated difirercntly than other corporations, 
and tli:it banks could not make contributions to a. political event. Ms. Mosbacher 
apparently believed that I was incorrect in that regard and said she could provide 
me w i h  niaterials showing that other banks were making such contributions. I 
requested tiiatcrials regarding this issue and the gala . . . 

Attachment 2 at 7. 

Around Dccember 20, 1994, Mr. Jacobs received a Federal Express package of materials 

from Ms. Mosbachcr. That package included a memo from Mosbaclier to Jacobs expressing 

hope that lie would become a Deputy Chairman for tlie Inaugural Gala arid enclosures that 

included a fact sheet of benefits available to members of the Inaugural Leadership Committee for 

raising certain levels of funding, a summary of contribut.ion laws, a list comparing corporate 



contributions to the RNC and DNC through June 1994, and forni letters Jacobs could send to 

I j 

those he contacted who agreed to help raise funds at a January 1905 “Photic Day” pledge drive. 

Attachment 2 at 101, 50. 104-105,49, 58-97 and 102-103. Thc RNCiDNC contribution list 

includcs the nanics of wliat appcar 10 be national banks. See c.g., Attachmcnt 2 at 71 and 78. 

Howwer, it is i.tnclcar from the list alone whether the actual donors were the banks themselves or 

bank holding c’ompanies or wholly-owned subsidiaries. 

Mosbachcr’s phone call was apparently followed by a second call to Jacobs in January 

1995 by RNC th l ra i scr  Wayne Bernian. According to both Jacobs and the RNC, Jacobs agreed 

to make a SI 5,000 contribution to the Gala. Attachment 2 at 7 and Attachment 1 at 1-2.’ 

Documents produced by Respondents show that Jacobs received at least two reminders 

fiom !he RNC before he actually made the contribution. ’ Attachment 2 at 19-20 and 

Attachment 3 ;it 13. Thc second of these was a March 27, 1995 letter to Jacobs at the Bank from 

RNC Chaimian Haky Barbour thanking him for h is  commitment of $15,000 and asking that i t  be 

fonvardcd as so011 as possible. Attachment 3 at 13. The bottom of the March 27‘” letter 

contained a disclaimer that read, “Paid for by the Republican National Committee and the 

Republican National State Elections Committee. Only those contributions which do not fall 

undcr the 1imil.ations and prohibitions of the Federal Election Campaign Act will be used by the 

Republican N;itional Statc Elections Coniniittce.” 

The KNC’s response does not mention tlie December phone call by Mosbacher. It aflirniatively states that 
Jacobs’ $15,000 contribution resulted from a solicitation by Berniaii at a January 199.5 “Phone Day” plrdgr drive for 
the Gala, tlie same “phone day” refi.renced in Mosbacher’s December memo to Jacobs. Attaclinient 1 at 1-2. RNC 
sotircc docunicnts indicate that Bemian was credited with the contribution, Attachment 1 at 2 and 9. I n  contrast. 
Jacobs does not remember a second specific phone call hut states i n  his affidavit that “apparently” there was a 
lollo\v-up phone solicitation in January 1995 and lie “apparently agreed generally” to a $1 5.000 contribution. 

Altlioupli he agreed to contribute to the Gala. Jacobs avers that neither he, his wife nor anyone from the 1 

Bank \vent to it. 



Accordi:ng to Respondents’ supplemetital response, sometime after receiving thc letter 

and leaving on ii trip to Arizona, Jacobs apparently made a. handwritten notation on the letter, 

“LNB cspensc,“ initialed it. left i t  in  his office in a “pending” file with no instructions tliai i t  be 

sent to the BanE:’s Control department for payment, and left on the trip. Attachment 3 at 

According to Ja.cobs, even after lie had received the Federal Express package from the RNC 

containing the list sho\ving apparent contributions from banks to the RNC and DNC, he still had 

doubts ahout the pcmiissihility of the Bank’s making political contributions. Attachment 3 at 9. 

Notwithstanding these doubts, lie acknowledges that he did make the “LNB expense” notation on 

the Barbour let~er. a. When asked to explain the basis for his belief that banks were different 

from other corporations and could not make political contributions, Rcspondcnts stated in their 

supplemental rcsponse that Jacobs “has long been aware cif a general prohibition against national 

banks making political contributions of any kind.” Attacl-iment 3 at 4. 

According to Mr. Jacobs, while he was in Arizona his long-time secretary, Pati 

Benavides. told him in a phone call that someone was pushing for a check. .Jacobs states in his 

affidavit that liiis discussion with Ms. Betiavides was “probably” prompted by a phone call froni 

someone at the RNC or calling on behalf of the RNC. Attachment 2 at 7. For her part, Ms. 

Benavides avers in an affidavit that while she does not “exactly remember the specific 

4 In his initial affidavit, Jacobs acknowledged that the handwritten “LNB Expense” notation on the March 27 
Barbour letter \wj his but stated that “hc had no specific recollection” of it, and that “it is possible” he wrote it  afier 
he rctumed from !his Arizona trip and after the Bank’s accounting otficer had a written a second notation on the letter 
approving a bank reimbursement. Attachment 2 at 9. However, aftei: this Oflice pointed out to counsel by letter thdt 
ofher documents produccd by Respondents showed that Jacobs’ notalion had to have been written before the Bank’s 
accounting deparlmt‘nt approved the reinibursenient on April 4, Respondents stated in a supplemental response that 
“people in Mr. J x o b s ’  office believe that . . , before he left for Arizona, he initialed the Barbour letter ‘LNB 
espi.risc’ arid left i t  i n  his oftice with no instructions . . , _” The supplemental response also states that Jacobs 
believcs [hat “at some point” he inirialed the Barbour letter, left it in his pending files and left “on a trip.” 
Attachmerit 3 at 9. 
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circunistances” :iunoundiiig the KNC solicitation, Jacobs “might have” received a phone call on 

April 3 from so r~~eonc  at thc RNC pushing him to send the contribution to the RNC. 

Attachmcnt 2 at 13. Jacob avers in his affidavit that he “must have authorized” Ms. Benavides to 

gct a personal check for the coiltr-ibuiion from his executive assistant Ada Guznian who had 

autliority to sign checks drnwn on, and make deposits into, his personal account at the Bank. 

Attachmcnt 2 at S. Jacobs elaborates further in his affidavit: 

I believe the most likely circumstance is that I told Ms. Benavides to see i f  the 
Rank could contribute to the RNC, and if not, to h a w  Ms. Guznian issue a check 
from my personal account. The most probable sequence is that after I, had 
authorized the issuance of my check, i t  was signed by Ms. Guznian and mailed 
that day to tlie RNC. Afier tlie cheek was sent, sonieone concluded, in part or 
whole, from the Barbour letter that the $ 1  5,000 contribution was a penuissible 
Bank expense.” 

Attachment 2 a!. S. 

In their affidavits, both Benavides and Guznian attest that, based on ai review of thc 

check, Benavides prepared a $15,000 check to the RNC, dated April 3, 1995, drawn on Jacobs’ 

personal account and Guzman signed it. Attachment 2 at 12 and 13. A deposit slip produced by 

the RNC show:; that i t  deposited the check on April 13, 1995. Attachment 1 at 5. 

Documc:nts produced by Respondents show that on the same day she prepared the check, 

.4pril 3 ,  Ms. Bcnavides conipleted and signed a Bank disbursement request for “[r]eirnbursenient 

of contribution to the 1995 Official Republican Inaugural Gala.” Attachment 2 at 15; see also 

Attachmcnt 3 at 30. G a q  Jacobs is designated as the intended payee and boxes checked on the 

foiin direct that an expense check be issued and delivered to Benavidcs. Across from her 

signature approving the disbursement, Benavides typed, “(per Mr. Jacobs insturctions)”(sic) 

Respondents indicate that the form was accompanied by the March 27 Barbvur letter containing 

Jacobs’ initialed “LNB expense” notation. Attachment 3 at 8,27-28. In he:. initial affidavit, Ms. 
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Benavides states that she does not “exactly remember the specific circumstances” surrounding 

j j: 
j 
I :  

thc request for reimbursement to Jacobs, but that she “must have found the March 27 Barbour 

letter i n  his pending correspondence and after looking at it, took i t  upon myself to type the 

reimbursement fomi without checking with him to see if that is what he intended to do.” 

Attachment 2 at 13. When asked through a follow-up letter why Benavides had typed “per Mr. 

Jacobs instructions” on the form, Benavides submitted a second affidavit repeating her earlier 

statement and adding the following: 

I do not rccall the specific reason why I typed “Per Mr. Jacobs instructions” on the 
Disbursement Request. It  is possible that i t  was because I saw his notation on the 
letter. A:gain, I saw his initials on the letter but never asked him what he wanted 
me to do.” 

Attachment 3 at 32. 

Hotel invoices produced by Respondents to establish that Mr. Jacobs was in Arizona on 

April 3 and 4, the dates the Jacobs’ check to the RNC was prepared and the Bank reimbursenient 

\\‘as approved, reflect long distance phonc calls on both days to Mr. Jacob’s Earedo Bank phone 

number. Attaclinient 2 at 110. 

A Control Department stamp on the disbursement request form shows that it was received 

in  that department on April 3, the same day Bcnavides prepared the RNC check. Attachment 2 at 

15. Carlos Gutierrez, 111, the Bank Vice President and Accounting Officer, reviewed the request. 

I n  h i s  affidavit, Mr. Gulierrez acknowledges that lie routin~ely reviews and processes expense 

rcinibursement requests and specifically states that he would have sought the approval of Javicr 

Trcvino, a Senior Vice President, bcfore processing the reimbursement. Attachment 2 at I 1. 

Gutierrez further identifies his own handwritten notalion on a second copy of  tlic March 27 

Barbour letter produced by the Bank and avers that he remembers writing it and that it accurately 



. .  . .  

reflects his discussion with Mr. Treviiio. Id. and Attachment 2 at 25. Gutierrcz’s notation reads, 

“Per Javier Trevirio, OK to pay based on comment at bottom of this letter”5 and is followed by 

his initials. In their siipplemeiita! response, Respadents  indicate that the reason the 

reimbursement was reviewed by Gutierrez’s supervisor was because Cutierrez normally refers to 

Trcvino, or in his absence, Toribio Saucedo, the Bank’s Chief Financial Officer (“CFO”), any 

type of transaction that hc considers unusual because of the amount involved or because of  the 

r:a:ure of the payment, such as its non-recurring nature. Attachment 3 at IO. 

In an affidavit submitted by Gutierrez’s supervisor Javier Trevino, Trevino states that he 

remembers having reviewed the legend (disclaimer) at the bottom of  the March 27”’ Barbour 

letter and believed i t  pemiitted the bank reimbursement “since contributions which did not ‘fall 

iinder the limitations atid prohibitions of the Federal Election Campaign Act’ could be made.”” 

Attachment 2 at IO. Trevino further states that: 

It is my belief that I would Iiavc contacted an attorney for the biank, Mr. 
Abe Wilson, or an associate in his office, to ensure that this 
reimbursement was permissible. I do not presently remember a specific 
discussion of this transaction with counsel. 

Additionslly, both Messrs. Gutierrez and Trcvino aver in their respective affidavits that 

they had no knowledge in April 1995 that the reimburseinent may have been prohibited by law. 

Attachment 2 at 10 and 1 1 .  

The “coinriient on IIIU bottom ol‘this letter” is a reference to the disclainier on the March 27 Barbour letter 5 

quoted on page -3 ol‘tliis report. 

hlr. ‘lrcvirio‘s statwitfit is somewliar confusing since the Act prohibits national banks from making 
contributions or expenditures in connection with any election to any pcilitical office, including state and local offices. 
’lhe RNSEC, \vhicli the disclaimer notes nil1 use contributions that “do not fall under the limitations or prohibitions 
of the Act.” fiiianccs state rlcc~ions. 
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Despite Mr. Trevino’s belief that he consulted w i t h  counsel regarding the permissibility 

of the reimbursement, Gutierrez’s notation of his conversation with Trevino references only the 

fomi disclaimer on the Barbour 6etter and Respondents’ initid response notes that neither 

Mr. Wilson, an outside counsel to the bank, nor any associatc in  his office, has ;any recollection 

of suc!i a nieetins or discussion. Attachment 2 at 4. Moreover, a I998 fax cover letter from the 

Bank to New Yorl; counsel forwarding materials relating to the April 1095 reimbursement recites 

the Barbour letter disclaimer and notes that the Bank “used [i t ]  as a basis to reirnburse Gary” 

with no reference to any discussion with Mr. Wilson’s law firni. Attachment 2 at 14. 

The Bank reimbursed Jacobs for the RNC contribution by issuing an expense check dated 

April 4. 1905, payable to him. Attachment 2 at 27. Based on their review oftlie relevant 

document, Pati Bcnavides and Ada Guzman state in their affidavits that Benavides filled out a 

deposit slip for the expense check and gave it to Guzman to deposit into Jacobs’ personal 

account. Attachment 2 at 13 and 12. A copy of the deposit dip,  dated April 5, 1995, shows a 

$15,000 deposit and written next to i t  “LNB Reimb. RNC.” Attachment 2 at 29. The 

reimbursement check was deposited into Jacobs’ personal account on April 5, 1995. See 

Attachment 2 at 28 and Attachment 3 at 18. 

I n  their supplementa6 response, Respondents state that Mr. Jacobs first became aware that 

the Bank had rcinibursed him for his April 1995 RNC contribution on February 24, 1998 when a 

bank examiner from the Office of  Comptroller of Currency (,“OCC”) brought i f  to his attention i n  

connection with a.11 examination of the Bank. Attaclitiient 3 at 7. Documents produced show that 

Jacobs, in turn, rcimbursed the Bank on that day via a check drawn on his personal account at the 

Bank. Attachment 2 at 16 and 32. In a memorandum to Chief Financial Officer ToribiG S u c e d o  

enclosing his personal check, Jacobs states that the check is to reimburse the bank for an 
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“erroneous reimbursement to me in  1995 that I was unaware of until pointed out to me today” by 

the OCC. Attachment 2 at 26. Jacobs further wrote: 

As I recall I was being pushed by someone on (sicj RNC that LNB could 
give. They insisted that i t  was legal for LNB, and I took the position i t  was not. 
I finally agreed to write a personal check and await their opinion on the legality 
of LNB’s ability. 

Apparently, Pati authorized thc reimburseinen\ without consulting with 
me . . .probably because slie saw my initials on the RNC letter. 

However, I do recall getting an opinion letter that RNC was wrong and I 
believe I asked sonieone in my office to be sure that the check to RNC was mine 
and not LNB funds. 

Attachment 2 at 261.’ He ended the memorandum by stating that he would check with his 

executive assistant, Ada Guzman, when slie returned from vacation “to see if she can 

find my instructioris that the contribution was personal and not LNB.” 

A post-it note which Jacobs avers is “now” attached ti3 an April 13, 1995 from Haley 

Barbour thanking Iiim for his S 15,000 contribution could be the “instructions” that Jacobs 

refcrrcd to the mernorandum accompanying his repayment to the Bank. In his initial affidavit, 

Jacobs suggests that the note shows that lie was still unaware of the reimbursement at the time hc 

received the thank-you letter. The note, written by Jacobs to his executive assistant Ada 

Guznian, reads: 

Ada: I wrote a personal check to RNC but the RNC staff insists that it is legal for 
LNB to contribute! I told them I don’t think so but ifthey are correct, theri I could 
be repaid by LNB. We should have a legal opinion in a tile from Cleary or Abc8 
If I ani correct 8r i t  must be personal, be sure that LNB is not to reimburse me. If I 
am wrong about the law and RNC is right, then OK. 

1 Jacobs also \\Tote in the February 1998 memorandum that he could not verify whether hc had previously 
reimbursed the Bank but w a s  paying the Bank so as to leave no doubt as; to his intentions. 

When asked to explain the statement in Jacobs’ post-it note thal “we should have a Icgd opinion in a tile I 

from Cleary or Abe,” Respondents replied, “[a]ltliough Jacobs recalls t in t  the Bank had sought legal clarification in 
this niatter in the pasl, we are unable to find which law firni, if any, provided that clarification.” 
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Attachment 2 at 22; sec also Attachment 2 at 99. 

Ms. Guzman avers in her affidavit that she docs not remember “speaking to Mr. Jacobs or 

rccciving instructions from him regarding the check or the reirnbursenient.” Attachment 2 at 12. 

Moreover, neither t!he letter nor note were included in the OCC’s referral of this niatter. Jacobs 

is careful in  his affidavit to state that the post-it note is “now” attached to the April 13, 1995 

lcttcr bu t  avers that he does not rcnicinbcr wlicn it was written, when it was p i a c d  in the file or 

whcther Ms. Guzman ever saw it. Attachment 2 at 9. Given these unccriaiiities, the note cannot 

be used to definitively establish that Mr. Jacob was unaware osfthe reimbursement as of a 

specific date. 

Bank statements produced by Respondents raise the question as to whether Mr. Jacobs 

should h a i ~  bcen aware earlicr than 1998 that the bank had reimbursed him for his contribution 

to the RNC. The April 1995 bank statemenl for Mr. Jacobs’ personal account reflects the deposit 

of the S15,OOO Bank reimbursement. Attachment 3 at 18-20, According to Respondents, all of 

Mr. Jacobs’ cxpen:;c checks are deposited into this account. ’The statement shows that $73,323 in 

funds were deposiled into the account in April 1995. The $15,000 Bank reimbursement was the 

sccond largest dcposit that month, and unlike others, was not a reciirring dcposit. Tlioug!i thcsc 

facts might suggest that Mr, Jacobs was, or should have bcen, alerted to the reiiaibursement soon 

after it occurred, Respondents state that the statements for the account are delivcred to Ada 

Guznian, and Mr. Jacobs “seldom, if ever” reviews them. Attachment 3 at 7. 

One docuinent produced by Respondents shows that 1.he Bank did in F x t  possess a legal 

opinion concerning contributions by national banks although it is dated two years after the 

Bank’s reimbursement of Jacobs’ contribution. This document niay have been the opinion 

Jacobs referred to in  his February 1998 note to the Bank’s CFO accompanying his repayment. 



This opinion, a May 29, 1997 letter from RNC Deputy Counsel Toni Percell Liddy to Jacobs, 

advised Jacobs that “‘federally chartered banks are prohibited from contributing to the RGA 

[ Rcpublican Governors’ Association] through the Republican National State Elections 

Committee (RNSEC), the non-federal component of the RNC.’” Attachment 2 at 3.5. I t  went on 

to note some exceptions carved out in Commission advisory opinions that applied to holding 

companies and wholly-owned subsidiaries of federally chartered savings and loans associations 

and enclosed those opinions. Attachment 2 at 35-39. It appears that the opinion was requested by 

Jacobs, possibly in connection with a reinibursenient of a $5,000 contribution he made to the 

RGA. The apparent cover letter accompanying the opinion, dated June 26, 1997, and written by 

RGA Finance Chaiiman Wayne Beniian, states: “[als promised, here is a letter from our legal 

department regarding your $5,000 contribution to the RGA.” Attachment 2 at 98. Bernian 

advises Jacobs that “after reading the opinions,” he shou!d rekr  further questions to an RGA 

official or Liddy, the author of the May 1997 RNC opinion. P, handwritten note on the cover 

Icttcr in  what looks to be .Iacobs’ writing, reads “was this bank or personal?” 

While thc I997 RNC legal opinion shows that Jacobs ‘became aware that a Bank 

reimbursement was, impemiissible months before he repaid the Bank, Respondents maintain that 

he was unaware of the Bank’s 1995 reimburseinent at this time. Moreover, there is no evidence 

i n  the current record that the bank officials involved in approving the 199.5 reimbursement, 
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Accounting Oflicer Gutierrez and Scnior Vice President Trevino, wcrc aware of thc RNC legal 

opinion.‘) 

Although the 1097 cover letter from Bemian with its handwritten notation suggests that 

Jacobs map have latcr inquired about a Bank reimbursement fo’r another political contribution, 

Respondents maintain that the detailed examination by the OCC establishes that Laredo National 

Bank has never reimbursed Mr. Jacobs for any political contribution other than the one at issuc. 

Attachment 2 at 6. Due to the OCC’s own confidentiality concerns, this Office cauld net 

ascertain thc scope of  its examination of thc Bank, except for ;in oral statemcnt that when asked 

ifthere had been other reinibursements of  political contributions, the Bank’s CFO advised the 

OCC bank examiner that, to his knowledge, there had been no others. However, at this Office’s 

reqiiest, Mr. Jacobs submittcd a supplemental affidavit in which he attests that “to the best of my 

knoukdge. and other than the reimbursement of April 4, 1995, I have never been reimbursed for 

past political contributions by either LNB or any other company.”“’ Attachmcnt 3 at 14. 

I\’. ANALYSIS 

There is no question that the Bank improperly reimbursed Bank President Gary Jacobs for 

a contribution he nude  to the RNC and therefore that Respondents violated 2 U.S.C. 9 441b(a) 

1 A post-it note attached to thc RNC legal opinion and written to Jacobs by his secretary. Ms. Benavides, 
suggests that t i i t  Bank’s CVO. Toribio Saucedo. may haw been aware oftlie I<NC legal opinion, or at least believed 
tlic f h k  could tiot contribute to the RGA. Attaclirriciit 2 35; see also Altachnient 3 at 1 1 .  ’lhat note reads. “Tori 
said the hank definirrl:~ contribute. He thinks the holding company rnay he ablc to but he’d have to look into 
i t?”  Kcspondciirs maiiitaiii that Saucedo dots  1101 rrca11 being consulted about the 1995 Bank reimbursement and 
tioiic of the clociitiic~it~~ produced indicate that he was. Attachment 3 at IO.  

The FEC contributor index conl i rm thal Mr. Jacobs has made iiunierous contrihutions to federal political / ( I  

coniriiirtees as l jr  bacl: as 19SO. 
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and 441 f. The only ‘open question then is whether the Jacobs and/or the Bank knowingly and 

ivillfully violated thc Act when thc Bank reimbursed Jacobs for his personal contribution.” 

Respondents niaintain that the Bank’s reimbursement of  Jacobs’ contribu1.ion rcs&rd 

from “inadvertent huniati errors” and that a knowing and willfill finding is unwarranted because 

the Bank’s reimbursement was made “without full knowledge of the facts and with a belief that 

the law permitted it.” Attachment 2 at 5-6. They also point out that there were no attempt to 

hide or disguise the transaction, noting that the Bank’s disbursement request form, available to 

bank regulators, clearly states the purpose as “[r]einibursenient of contribution to the 1995 

Official Republicail Inaugural Gala.” 

The current record leaves several unanswered questions. For example, if Jacobs, who had 

been Bank president for 20 years i n  1995 and had asscrtedly never before received 

rcimbursemcnts I‘or past contributions, “clearly remembers having doubts about h e  

permissibility” of banks making political contributions, why did he then write “LNB expense” on 

the March 27 Barbour letter? Why didn’t Jacobs’ secretary check to see if the Bank could 

contribute to the RlVC before issuing a personal check, as Mr. Jacobs believes he instructed her, 

rather than issuing a personal check and seeking reimbursement from the Bank on the same day? 

Additionally, why rvould the Bank’s senior vice president rely so heavily on a fcirm disclaimer to 

justify a t ~ ~ e  of  reimbursement that he presumably h i d  never been asked to make before? Did 

he, in  fact, consult counsel as he believes he would have donc, although there is no record to 

‘l‘lit. Commission found reasoli to believe that oiily Jacobs knoningly and willfiilly violated the Act. That I1 

findins \vas apparcntl:; based on the iiotztion on the Bar& disbursement request form that a reimbursement was 
requested “per Mr. Jacobs‘ instructions” and this Oftice’s belief at the time that Gutierrez’s not:ition on the March 27 
Barbour letter, “per Javier Trevino: OK to pay based on comments on boltom of letter,” was made by Jacobs and 
slio\ved his direct involvement in the reimbursement. 
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support i t ,  or did he fail to take this important step‘? Did the Bank in fact have a relevant legal 

opinion in-house from an outside counsel as referenccd iii Jacob’s post-it note “now” attached to 

the April 13, 1995 Barbour thank you letter, and i f  so, why did no one consult i t?  When, in Fact, 

was that post-it note written? Given the passage of time since the events at issue, the sworn 

statements by those most directly involved that they have little specific recollection of  these 

w’cnts, and the fairly comprehensive efforts by Respondents to produce the documentary 

evidence that does exist. i t  is unlikely that these questions can be satisfactorily answered. 

Though one could question whether the fonii disclaimer on Barbour’s letter provided a 

reasonable basis for- a bclicf that the law pemiitted the reimbursement or whether Bank officials 

approving disbursements should have been familiar with relevant FECA law applying to national 

banks, there is no direct evidence in the record that the Bank officials who approved the 

reimbursement knew at the time that a reimburseiiient was illegal. Indeed, tliosc ofi’icials havc 

sworn that they did not know the reimbursement was prohibited by law at the time. Moreover, 

Ms. Benavides has sworn i n  her affidavit that she must have found the March 27 Barbour letter 

\vitli Jacobs’ initialed notations in  Jacobs’ pending correspondence and taken i t  upon herself to 

picpare Ihe reimbursement l‘onii without consulting .lacobs. Additionally, Respondents have 

statcd that Mr. Jacobs was unaware of the reimbursement until the OCC discovered i t  and that he 

rarely, if ever, reviewed the bank statements for his personal accomt. Given these facts, this 

Office believes there is insufficient evidence to sustain a knowing and willfiil fFnding against 

Jacobs or to reconimend a knowing and willful violation against the Bank As for the findings of 

341b and 441 f violations against Mr. Jacobs, this Office believes his “LNB expense” notation on 

thc Barbour Iclter., and the fact that his long- the  secretary submitted the reimbursement request 

noting that i t  was “per Mr. Jacobs’ instructions” on the same day as Jacobs instructed her to 
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prepare a personti1 check, provide a sufficient basis on which to conciliate a pre-probable cause 

agreement. 

V. DISPOSITION OF RTB FINDING AGAINST IVIWS. GARY JACOB 

The Coinmission’s reason to believe finding against Mrs. Jacobs was based on the RNC’s 

reporting of the S 15,000 Contribution from Jacobs. The RAlC attributed $7,500 of the 

contribution to Mr. Jacobs and $7,500 to Mrs. Jacobs. The RNC does not address its reporting of 

the contribution in its discovery response. However, a review of Mr. Jacobs’ April 3, 1995 

contribution check shows an additional signature under Gary Jacobs’ purported signature on the 

contribution check. Attachment 1 at 6. It appears that the RNC erroneously thought both Jacobs 

and his wife signed the check. In fact, according to Respondents, Jacobs’ executive assistant, 

Ada Guzman, who had signatory authority on Mr. Jacobs’ personal account, signed both Mr. 

Jacobs’ name and under it, the phrase “by A.M. Guzman.” Accordingly, this Office recommends 

that the Commission take no further action and close the file as to Mrs. Gary Jacobs. 

VI. DISCUSSIQN OF CQNCILIATiON A G R E E M m  

- . .  .. 
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VII. RECOMMENDATIONS 

1. Enter into conciliation with Laredo National Bank: and Mr. Gary G. Jacobs prior to a 
finding of probable cause to believe. 

2. Take nio hrther action with regard to a violation of2 U.S.C. Q 441f by Mrs. Gary G. 
Jacobs. 

3. Approve the attached proposed conciliation agreement and the appropriate letters. 

Lawrence M. Noble 
General Counsel 

Associate +I Counsel 

Attachments 
1. RNC response to Commission’s subpoena and order 
2. Gary Jacobs and Laredo National Bank response to Cornmission’s subpoena and order 
3. Jacobs and B’ank supplemental response to subpoena and order 
4. Proposed Conciliation Agreement 

Staff assigned: Dawn IM. Odrowski 
Karen White 



FEDERAL ELECTION COMMISSION 
Washington, DC 20463 

ME MORAN DLJLJ 

TO: LAWRENCE M. NOBLE 
GENERAL COUNSEL 

FROM MARY W. DOVENENESHE FEREBEE-VINES 
COMMISSION SECRETARY 

DATE: FEBRUARY 10,2000 

SUBJECT: MUR 4885 - General Counsel's Report #2 
dated February 9, 2000 

The above-captioned document was circulated to the Commission 

on Wednesdav, Februaw 09,2000. 

Objection(s) have been received from the Commissioner(s) as 

indicated by the name(s) checked below: 

Commissioner Elliott - 
Commissioner Mason - 
Commissioner McDonald - 

Commissioner Sandstrom - 
Commissioner Thomas - 
Commissioner Wold - 

xxx 

xxx 

This matter will be placed on the meeting agenda for TuesdayA 

Februarv '15, 2000. 

the Commission on this matter. 

Please notify us who will represent your Division before 


